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DETAILED ACTION 
Election/Restrictions 
1 . This application contains claims directed to the following patentably distinct 
species of the claimed invention: 

Species I: as shown in figures 1-4.11,12. 
Species II: as shown in figures 5,7-12,14. 
Species III: as shown in figures 6,11-13. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is 
finally held to be allowable. Currently, there are generic claims. 

Applicant is advised that a reply to this requirement must include an identification 
of the species that is elected consonant with this requirement, and a listing of all claims 
readable thereon, including any claims subsequently added. An argument that a claim 
is allowable or that all claims are generic is considered nonresponsive unless 
accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1 .141 . If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
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showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the inventions unpatentable over 
the prior art, the evidence or admission may be used in a rejection under 35 
U.S.C. 1 03(a) of the other invention. 

2. During a telephone conversation with Jason Foster on 4/28/04 a provisional 
election was made with traverse to prosecute the invention of species I, claims 1 ,3- 

1 1 ,13-16,21-23,26-28. Affirmation of this election must be made by applicant in replying 
to this Office action. Claims 2,12,17-20,24,25.29-44 have withdrawn from further 
consideration by the examiner, 37 CFR 1.142(b), as being drawn to a non-elected 
invention. 

Claim Rejections ■ 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 

4. Claims 1,3 & 5 are rejected under 35 U.S.C. 102(b) as being anticipated by US 
3478722 (herein 722). 

For claim 1 , 722 teaches a birdhouse, comprising: a) a first tower (any one of unit 
refs. 20-25.33), having four sidewalls attached to a floor 20 and a ceiling 33, at least 
one of said sidewalls being a back of the first tower and at least another of said 
sidewalls being a front of the first tower (see figs. 1 .4-7 layouts); b) a second tower (any 
one of unit refs. 20-25,33), having four sidewalls attached to a floor 20 and a ceiling 33, 
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at least one of said sidewalls being a back of the second tower and at least another of 
said sidewalls being a front of the second tower (again see figs. 1 ,4-7); wherein the 
back of the first tower is mounted to the sidewall of the second tower to fomn a pair of 
connected towers (as shown in figs. 1 ,4-7). 

For claim 3, 722 teaches wherein the back of the first tower is mounted near 
the front of the second tower (see figs. 6-7 configurations). 

For claim 5, 722 further teaches a) a nesting chamber (see fig. 1 , two unit are 
mounted on top of each other, thus, are considered partitioned chambers), having one 
or more partitions substantially parallel to the floor and extending between the sidewalls 
of the first, second, third and fourth towers: and b) at least one gap (created by the not 
so fight connection members 70-72) between the partition and the sidewalls. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 103(a) which fonns the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject nfiatter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over 722 (as 
above). It would have been an obvious substitution of functional equivalent to substitute 
the ventilation holes 105 in the chambers of 722 with at least two chamfered comers in 
the partitions to allow air movement within the tower, since both types of hole would 
perform to allow ventilation in the tower. 



Application/Control Number: 10/679.837 Page 5 

Art Unit: 3643 

7. Claims 4,7-1 1 ,21 -23,26-28 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over 722 (as above) in view of US 4702198 (herein 198). 

For claim 4, in addition to the above, 722 further teaches a) a third tower, having 
four sidewalls attached to a floor and a ceiling, at least one of said sidewalls being a 
back of the third tower and at least another of said sidewalls being a front of the third 
tower (see figs. 1 ,4-7); b) a fourth tower, having four sidewalls attached to a floor and a 
ceiling, at least one of said sidewalls being a back of the fourth tower and at least 
another of said sidewalls being a front of the fourth tower; wherein the back of the third 
tower is mounted to the sidewall of the fourth tower forming a second pair of connected 
towers (see figs. 1 ,4-7). However, 722 is silent about at least one top mount unit 
removably mounting a top of the first pair of towers to a top of a second pair of towers 
near a central passageway between the tower pairs; and d) at least one base mount 
unit, having an opening defining a lower end of the central passageway, removably 
mounting a bottom of the first pair of towers to a bottom of the second pair of towers. 

198 teaches at least one top mount unit (see fig. 12, top unit including refs. 
48,1 1 ) removably mounting a top of the first pair of towers (the lower towers to that of 
ref. 1 1 in fig. 12) to a top of a second pair of towers near a central passageway 46 
between the tower pairs; and d) at least one base mount unit 58, having an opening 
defining a lower end of the central passageway (see fig. 13 at ref. 52), removably 
mounting a bottom of the first pair of towers to a bottom of the second pair of towers. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
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was made to employ top and base mount units as taught by 198 in the birdhouse of 722 
in order to allow the birdhouse to be supported on a surface such as the ground. 

For claim 7, 722 as modified by 1 98 (emphasis on 722) further teaches a) a 
nesting chamber (see fig. 1 , two unit are mounted on top of each other, thus, are 
considered partitioned chambers), having one or more partitions substantially parallel to 
the floor and extending between the sidewalls of the first, second, third and fourth 
towers; and b) at least one gap (created by the not so tight connection members 70-72) 
between the partition and the sidewalls. 

For claim 8, it would have been an obvious substitution of functional equivalent to 
substitute the ventilation holes 105 in the chambers of 722 as modified by 198 with at 
least two chamfered comers in the partitions to allow air movement within the tower, 
since both types of hole would perfomn to allow ventilation In the tower. 

For claim 9, it would have been an obvious substitution of functional equivalent to 
substitute the connection features of 722 as modified by 198 with the base mount unit is 
connected to at least one bottom-mount bracket for connecting the first tower pair to the 
second tower pair, since both types of connection would perform to connect the units 
together to form the tower. 

For claim 10, in addition to the above, 198 teaches wherein the top mount unit is 
mounted to the sidewalls defining the central passageway for inserting a pole 38. It 
would have been obvious to one having ordinary skill in the art at the time the invention 
was made to the top mount unit is mounted to the sidewalls defining the central 
passageway for inserting a pole 38 as further taught by 198 in the birdhouse of 722 as 
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modified by 198 in order to allow the birdhouse to be supported on a surface such as 
the ground. 

For claim 1 1 . 722 as modified by 198 (emphasis on 722) teaches wherein each 
ceiling is a single panel on each of the first, second, third and fourth towers (see fig. 3). 

For claim 21 , 722 teaches a birdhouse, comprising: a) a first pair of towers, each 
tower having four sidewalls attached to a floor and a ceiling, at least two of said 
sidewalls forming backs of the respective towers and at least another two of said 
sidewalls forming fronts of the respective towers, wherein the back of a first tower is 
mounted to the sidewall of a second tower to form the first pair of towers (see figs. 1 ,4- 
7, and comments for claim 4 above); b) a second pair of towers, each tower having four 
sidewalls attached to a floor and a ceiling, at least two of said sidewalls forming backs 
of the respective towers and at least another two of said sidewalls forming fronts of the 
respective towers, wherein the back of a third tower is mounted to the sidewall of a 
fourth tower to fomi the second pair of towers (see figs. 1 ,4-7, and comments for claim 
4 above). However, 722 is silent about c) at least one top mount unit removably 
mounting a top of the first pair of towers to a top of a second pair of towers and having 
an aperture defining a central passageway; and d) at least one base mount unit, having 
an opening defining a lower end of the central passageway, said base mount unit 
removably mounted to a bottom of the first pair of towers and a bottom of the second 
pair of towers. 

198, as explained above, teaches c) at least one top mount unit removably 
mounting a top of the first pair of towers to a top of a second pair of towei^ and having 
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an aperture defining a central passageway; and d) at least one base mount unit, having 
an opening defining a lower end of the central passageway, said base mount unit 
removably mounted to a bottom of the first pair of towers and a bottom of the second 
pair of towers (see above claim 4). It would have been obvious to one having ordinary 
skill in the art at the time the invention was made to employ top and base mount units 
as taught by 198 in the birdhouse of 722 in order to allow the birdhouse to be supported 
on a surface such as the ground. 

For claim 22, 722 as modified by 198 (emphasis on 722) teaches wherein the 
back of the first tower is mounted near the front of the second tower (see figs. 1 ,4-7). 

For claim 23, 722 as modified by 198 (emphasis on 722) teaches wherein the 
back of the third tower is mounted near the front of the fourth tower (see figs. 1 ,4-7). 

For claim 26, 722 as modified by 198 wherein the base mount unit is connected 
to the first tower pair and the second tower pair to hold the tower from the ground as 
explained above. 

For claim 27, 722 as modified by 198 (emphasis on 198) wherein a top mount 
unti is mounted to the sidewalls defining the central passageway (see the above claims . 
for 198's teaching). 

For claim 28, see claim 11. 
8. Claims 13-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
722 as modified by 198 as applied to claims 1 ,3,4,9 above, and further in view of US 
6170437 (herein 437). 
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For claim 13. 437 teaches a front sidewall of a birdhouse having a door having at 
least one hinge on one side and a fastener on an opposite side for latching the door 
closed (col. 4, lines 31-35); It would have been obvious to one having ordinary skill in 
the art at the time the invention was made to employ a hinged door with a latch as 
taught by 437 in the birdhouse of 722 as modified by 1 98 in order to allow opening and 
closing to the interior of the birdhouse. 

For claim 14, 722 as modified by 198 & 437 (emphasis on 722) teaches wherein 
the front sidewall has one or more bird sized openings 83. 

For claim 15, 722 as modified by 198 & 437 (emphasis on 722) teaches at least 
one porch 60 attached perpendicular to the front sidewall, positioned below the opening. 

For claim 16, 722 as modified by 198 & 437 (emphasis on 722) teaches wherein 
the front sidewall has at least one air vent opening 105 for each nesting chamber. 
9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Son T. Nguyen whose telephone number is 703-305- 
0765. The examiner can normally be reached on Mon-Thu from 10:00am to 5:30pm, 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter M. Poon can be reached on 703-308-2574. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
For more infomiation about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 
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